SUIT APPROACHING TRIAL REPORT

Company Claim File Number: 640-L-600813

Tnsured: James F. Scherr

Plaintiff(s): Ben Beard, David Bailey, Dan Petrosky
Scheduled Date of Trial: 09/27/95

EXHIBIT NO..&!
Are we ready for trial? Yes M. KUHLMANN

Additional Investigation Needed? No

Your appraisal of: 1. The Trial Judge; Excellent
2. The Litigants; Fair
3. The Plaintiff's attorney, Competent
4, Prospective Jury Panel; Not availaable
5. Other factors.

Contrast the Plaintiff's allegations with the facts and fully discuss, in detail all of the
Plaintiff's damages (Medical, Wage Loss, Impairment, etc.). See narrative below.

Your Opinion of Liability. See narrative below.

This suit arises out of a class action lawsuit filed in 1988 by two chiropractors, Drs
LaRock and Dr. Superville. The insured, Mr. Scherr, has previously represented these two
chircpractors on a number of suits against several insurance companies in attempts to collect
chiropractic expenses incurted in worker's compensation cases which were denied or reduced
by the insurance companies. The class action suit was filed in an effort to prevent the
insurance companies from discriminating against chiropractors and included claims for unpaid
bills of the chiropractor plaintiffs after Mr. Scherr had perceived there to be a continning
pattern of discrimination against chiropractors.

After the filing of the case, four other chiropractors hired Mr. Scherr and joined in the
fawsuit. All of the chiropractors who participated signed contingency fee contracts, which
contents would make them liable for any expenses incurred in connection with the prosecution

of the case. Mr. Scherr also, with the clients' permission, brought in Attorney Noel Gage,
who had experience in class actions suits. ‘ :

During the peadency of the case, there were two settlements which were approved by
all of the plaintiffs. The first was with Travelers Insurance Company for the sum of $86,500.
This settlement was based on a formula of 100% of the bills of four of the chiropractors and
50% of the bills of LaRock and Superville, Out of this settlement, attorney fees and expenses
were taken and, at the time, there apparently was no one in disagreement with the settlement.

Additiopally, there was a second settlement for $50,000 made with TEIA just before
they went into receivership. While Dr. Bailey initially was not in agreement with the

settlement, he apparently reluctantly agreed to same. This $50,000 was paid toward attorney
fees and expenses.
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Mr. Scherr hired a claims adjuster (with the clients' approval) to help manage the
voluminous medical expenses documents and he incurred numerous other expenses in this class
“; action case.

¥

In may of 1992, Dr. Beard apparently became concemned that Dr. LaRock and Dr.
Superville (the original plaintiffs) had been sued by the State Attorney General's Office for
fraud and deceptive practices and sent a letter advising Mr. Scherr that he had secured the
services of another artorney. A meeting at Mr. Scherr's offices was held on May 30, 1992,
with all of the plaintiffs in attendance, in an atterapt to tesolve the differences. At that time, it
became clear that LaRock and Superville were considered to be a problem, but according to
Mr. Scherr, Dr. Beard left the meeting satisfied that LaRock's and Superville's roles would be
reduced and back in the fold. This did not last long as Dr. Beard advised Mr, Scherr a month -
later that he wanted out of the suit. Also complicating matters was the fact that a counter-
claim had been filed. Dr. Beard hired Martie Georges, the plaintiffs’ attorney in this case,

l The class action case had been set for certification in September, 1990, but the
defendants filed a motion to recuse the judge and the motion foi certification did not go
l forward. In the meantitne, Dr. Bailey sent a letter to Jim Scherr wanting an accounting of
expenses. Scherr claims never to have received the demand for an accounting. Martie
Georges also requested an accounting from Scherr. Eventually, Scherr sent am iternized
expense statemnent to Ms. Georges, which has since been followed by three other itemized
I staternents.
Mr. Scherr and Mr. Gage reached a $170,000 settlement agreement with additional
l defendants and forwarded a suggested settlement proposal to Ms. Georges, which was
supposed to be confidential as per a signed confidentiality agrecment.
Dr. Beard showed the proposed settlement distribution to Drs. Bailey and Petroskyy
l who immediately terminated Mr. Scherr. They then hired Ms. Georges, who quickly reached
a $200,000 final settlement with the remaining defendants on behalf of her three clients.” She
4 attempted to get the defendants to leave Mr. Schert’s name off of the draft, but they refused.
Wheu Mr. Scherr refused to execute the draft, Ms. Georges filed suit on behalf of her three
lients alleging malpractice, breach of fiduciary duty and fraud and voidence of the contracts.
Mr. Scherr and Mr. Gage filed a counter suit against the plaintiffs and a third party claim
against Ms. Georges and her law firm, Jones & Georges, alleging various causes of action.
The third party claim has been severed and we are going to trial on the plaintiffs' claims for
breach of fiduciary duty, fraud and voidence of the contracts and the counter claim. -
Both the $200,000 and $170,000 fees are in the Registry of the Court. Mr. Scherr's
counter claim is also for attorney's fees and expenses. There apparently have been some
discrepancies in the accounting records of Mr. Scherr's backup for the expenses and there is
some concern about proof of those expenses. There is a claim that Mr. Scherr gave favored
treatment to Drs. LaRock and Superville.

This has been a very contentious case and the plaintiffs feel they were duped into a case
that they felt had merit but they claim turned out to be a collection suit for Mr. Scherr's long
time clients, LaRock and Superville. :

The plaintiffs have retained experts who claim that Mr. Scherr and Mr. Gage were
I negligent, commitied fraud and breached their fiduciary duties. I would refer to the plaintiffs
pleadings for a detailed list of the complaints. Numerous lengthy depositions of the parties,
witnesses and expert witnesses have been taken. 1 have retained experts who feel that this is a
I classic fee dispute. The only down side I see in the case is that with the numbers being
__ bounced around, a jury could decide that the expenses were too high and penalize the insured.
{ .
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1 feel that we have an 85% plus chance of the insured prevailing. He has personal counsel
who will be representing him at trial on the counter claim. I do not feel that this is a case of
punitive exposure unless the jury becomes angry at the insured.

I Verdict Range: $0 to  $150,000
Chances for successful defense: 85% plus
l History of Negotiations: Case has been to mediation twice.
Recommendations (Procedural, Negotiations, etc.): Trial.
I Expenses charged to date:  § 79,372
Fumzre anticipated expenses: $ 30,000
l (Through trial)
( - : -
| 00058
I = A : SMOTYIOM 2 SNIDANH SNI19anH 9v:91 SE6T-SC-d3S



- S EE T B O G T GBS I B B S EE = s

-

-

-

.

REM,

Risk Enterprise
Managemient
Limited

October 20, 1395

SENT VIA AIRBORNE EXPRESS AND
CERTIFIED MAIL

RETURN RECEIPT REQUESTED ¥174 714 388
James F. Scherx

109 North Oregon, Suite 800

El Paeo, TX 78901

e 40=E G008

LRI LI X T o L
Insured: James Scherr

Claimant: Ben Beard, et al.

Policy Limits: $200,000 each claim/$600,000 aggregate
Deductible: $5,000

Dear Mr. Scherr:

Please be advised that Risk Enterprise Management Limited (REM) has been

" appointed to manage the business of The Home Insurance Companies. Future

correspondence on this matter will be on REM letterhead.

This correspondence confirms our telephone conversation of October 19, 1995,
relative to the captioned matter.

The. Home Insurance Company is providing you with a defense under reservation of
rights. The reservation of rights is based upon allegations in- plaintiff’s
seventh amended original petition. The petition alleges actual and constructive
fraud; conversion; action to avoid contingency fee contract; among other
allegations. RAdditionally, the petition seeks to recover exemplary damages and
compensatory damages in excess of your policy limits. :

Please refer to ghe following provisions in your policy:
Section B - Coverage
Professional Liability and Claims Made Clause:

To pay on behalf of the insured all sums in excess of the deductible
amount stated in the declarations, which the insured shall become legally
obligated to pay as damages as a result of claims first made against the
insured during the policy period and reported to the company during the
Policy period caused by any act, error-or omission for which the insured
is legally responsible, and arising out of the rendering or failire to-
render professional services for others in the insured’s capacity as a
lawyer or notary public;

Damages:

VWhenever used in this policy, means a monetary ‘judgment or settlement,
including any such judgment or settlement for personal injury, ‘and does
not include fines or statutory penalties, or sanctions whether imposed by
law or otherwise, nor the return of or restitution of legal fees, costs
and expenses. .

2925 Briar Park, Houston, Texas 77042 00047



w

)

G . B N = B Gn B B D B B B G D B =D B e
T ’

L

Page 2
october 20, 1995

Section € — Exclusions:
I. Thia policy does not apply:

{a) To any judgment or final adjudication based upon or arising
out of any dishonest, deliberately fraudulent, criminal,
maliciously or deliberately wrongful acts or omissions
committed by the lnsured;

S AEh. It is

VNGRS sing that extendet ain o el
giving up their claim for expenses zn¢ attorney fees, concerning the funds
deposited into the registry of the court. The offer also involved a contribution
from the Home Insurance Company and Coregis Insurance Company (insurer for Noel
Gage). However, the offer was rejected with a countexr by the plaintiffs in the
amount of $900,000. Nothing the company may have done in connection with the
investigation or defense of any matter arising out of the allegations made
against you in the lawsuit or in connection with the handling of any claim or
litigation through the courts, including investigation or negotiations for
settlement, shall be construed or considered as a waiver of any of the company‘s
rights or defenses under its policy of insurance, nor shall such action require
it to pay any claim or judgment which may be rendered against you. :

Section E — Limits of Liability

I. Limits of Liability - Each Claim:

The liability of the company for each claim first made against the
insured and reported to the company during the policy period, and
including the optional reporting period, if such is purchased, shall
not exceed the amount stated in the declaration for each claim and
shall include all claim expenses. If the limits of liability are
exhausted prior to settlement or judgment.of any pending claim or
suit, the company shall have the right to withdraw from the further
investigation or defense thereof by tendering control of such
investigation or defense to the insured, and the insured agrees, as
a condition to the issuance of this policy, to -accept such tender.

The policy’s limits of 1liability are $200,000 per claim and $600,000 in the
aggregate. Your $5,000 deductible applies to defense costs and lost payments per
claim. Please recognize that your limits of liablility are self-liquidating.
Accoxrdingly, as defense costs accrue, your available limit for continued defense
and indemnity are correspondingly decreased.

Section E.- Limits of Liabiliév:

II. Limits of liability/aggregate:

Subject to Section E, I, Limits of Liability - each claim, the
liability of.the company shall not exceed the amount stated in the
declarations as aggregate as a result of all .claims first made
against the insured and :reported to the company during the policy
period and including the- optional reporting period, if such' is
purchased.

III. Deductible:
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October 20, 1995

The deductible amount stated in the declarations shall be paid by
the named insured and shall be applicable to all damages and claim
expenses, for each and every claim, whether or not loss payment is
made for claims first made during the policy period. The deductible
shall be deemed to be applied first to the damages and/or clain
expenses.

On October 18, 19%5, we received your letter of October 16, 1995, Jorwardlng ud
the Plea in Intervention filed by Joe lrcher for 17 rhlbonracuoxs ip the above—

captlianred m;LLer "h ﬁﬂurﬁ gav 25 \nc Plez iu Vateyventlon L0 ¢ saparsis
"r-‘ a) . Nz S ) woit Lhe Fome Ineurenos Company s AH chai
the Fles in ¢ut=r"ﬂnt ion guit does nol repriesent s pew wlaim bFCgluf related

acts, errors orxr omissionas are treated az a single claim. Please refer to the
following provision in your policy: .

Section E - Limits of Liability
iv. Multiple Insureds, Claims and Claimants:

The inclusion herein of more than one insured or the making of
claims or the bringing of suits by more than one person or
organization shall not operate to increase the company’s limit of
l1iability. Related acts, errors or omissiong shall be treated as a
single claim. All such claims; whenever made, shall be considered
first made during the policy period or optiocnal reporting, in which
the earliest claim arising out of such act, error or omission was
first made, and all such claims.shall be subject to the same limits
of liability.

Again, the damages sought exceed your per claim or aggregate limit of liability.
If you have relevant excess insurance, you should.place that carrier on notice.
Similarly, you have, at your own cost and expense, the right to retain counsel
to represent your uninsured interests in this matter.* Should you decide to do
80, please have your counsel communicate directly with counsel retained on your
behalf by the company.

Furthermore, the Home reserves any and all other rights it may now have or
subsequently acquire, and including the right to deny coverage and withdraw from
the defense of this matter. The Home shall assert such righta if and when
circumstances warrant. The Home also reserves its right to reimbursement from
you of any expenses paid in the defense of this action, if it is 1ater determined
that this claim is not covered under your policy. .

Therefore, for the reasons set forth above, and for such other good  and
sufficient reasons as may hereafter appear, this company is continuing to provide
you with a defense under a full reservation of all of its rights with respect to
coverage.

Should you feel that any of the information upon which this reservation has been
made is in error, or there .is any further information you wish.to bring to our
attention which may impact our coverage determination, please forward same:--
promptly and we will review our-position at that time. Please do not hesitate
to contact the undersigned directly should you.-determine that such a re-.-
evaluation is in order.
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We 1look forward to continuing working with you toward an amicable and
satisfactory conclusion to this matter.

Very truly yours,

Gese -

OBcar Allen
Claim Rnalyst
(71X} T&7-BS40G

\_
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ccs Don Huggins
Hudgins, Hudgins & Warwick
24 Greenway Plaza, Suite 1007
. Houston, TX 77046

ek
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‘GAGE, BEACH & AGER

- BEN BEARD DAVID BAILEY and

CAUSE NO. 94-03110

BEN BEARD, DAVID BAILEY and
DAN PETROSKY,

EXHIBIT NO,. 23 _

Plaintiffs, M. KUHLMANN

V.

JAMES FRANKLIN SCHERR, NOEL
GAGE and GAGE, BEACH & AGER,

Defendants,
AND
JAMES F. SCHERR, NOEL GAGE and
counter-Plaintiffs o
- IN THE DISTRICT COURT OF

. HARRIS COUNTY, TEXAS.
- 129TH JUDICIAL DISTRICT

v.

DAN PETROSKY

D D DO D DD DD D DD DD DD DD D

Counter-Defendants, -

CHARGE OF THE COURT
LADIES AND GENTLEMEN OF THE JURY:
This case is submitted to you by asking questions abouf

the facts, whlch you ‘must decide from the evidence you have heard

' . in this trial. You are the sole judges of the credibility of the
'witnesses' and the weight to be given their' testimohy; but in

-matters of law, you must be governed by the 1nstructions in thlS

charge. In discharging your responsibility on this jury, “you w1ll
observe all_the 1nstructions which have prev1ously been given-you.

I shall now give you additional instructions which you should

‘carefully and strictly follow during'your deliberations.

© 1. Do not let bids, prejudice, or sympathy play any

part in your deliberations.

Page 1
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2.. In arriving at your answers, consider only the
evidence introduced here under oath and such exhibits, if anj; as
have been introduced for your cdﬁsideration under the rulings of
the Court, that is, what_You hévé'seen-and heard in this courtroom,
together with the law as given you by the cCourt. In your

deliberations, you will not consider or discuss

‘anything that is not represented'by'evidence in this case.

3. Since every answer that is required by the charge is

- importanf, no juror.should“state'or_consider'that any required

answer is not important.

4. You must not decide who you think should win,'and
then try to answér*the questions accordingly. Simply.énswer the
qﬁestioﬁs, and do'nbt discuss nor'conéern yourselves with the
effect of your answers.

5. You will nbt decide and issue by lot or by drawing.
straws, or by'any:other method of chance. Do not returh a quotient
verdict. A quotient verdict means that the
jurors'agree to abide by the result to be feachéd adding together

each juror’s figures and dividing by the number of jurors to get an

. average. Do not agree to answer a certain question one way if

" others will agree to answef another question'andther_way.

6. You may rendér fouf verdict upbn the vote 6f'£eﬁ or
more members of the .jury. The_same.ten.or more of you must agree'
upon all of the answers hade'and to the entire verdict.. You will
not, therefore, enter into an agreemeﬁt to'be bound by majority or
any other.vote of iess-than ten jurors. If the Qerdict and all of

the answers therein are reached by the verdict, those jurors who

CHARGE OF THE COURT (B18-2.538) ’ page 2
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agree to all findings shall each sign the verdict.

7. Thesg instructions are-given_to~you because your
conducﬁlis subject to review the same as that of the witnesses,
parties, attorneys, and the judge. If it should be found that |
you haVe.disregarded ény.of thése'instructions; it will be jury
miscohduct, and it may.;équife another trial by another jury; then
all of our time will have been wasted. ‘ o

8. The presiding juror or any other juror who_obsérvés

‘

a violation of_the-cdurt!s instructions shall immediately warn the

one who is violating the same and caution the juror not

to do so again.
9. When words are used in this charge in a sense which

varies from the meaning commonly understood, you are given a proper

legal definition, which you.are bound to accept in place of any

other meaning; All other words not defined herein have their

common ordinary meaning.

10. Quéstions to_be answered “Yes® or “No” should be

- answered "YeS“;‘ if you so find from a :prepondefance of the

evidence. If yoﬁ do not find that a preponderance of the evidence

-supports a “Yes’ answer, then answer “No”. Your answers to all

other questions nust be based on a preﬁonderanée of'tﬁe évidence.
fhe.tefm “preponderance‘éf the evidence’ means.the greater weight :
énd_degree of credible téstimony of evidence introduced'before y;u
and admitted in this.case;_ | | a

11. A fact'may be established- by direct evidence or by
éircumstantial evidenCetor both. A.f;ct is estabiished by direct

evidence when proved by documentary evidence or by witnesses who

CHARGE OF THE COURT (B18-2.538) ' ' : Page 3
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saw-the act done or heard the words spoken; A fact:is estabiished
by circumstantial evidence when it may fairly and reasonable be
inferred_f:oonther facts proved.
| | DEFINITIONS

When words are uééd in‘this Charge in a‘sehse which varies
from the’meaﬁing commonly understood, you are given.a prbpér legal
definition, which you are bound to accept in place of any other
meaning. - _.
o L. The_term “Gage; Beach & Ager“’ means the law firm by that
name. It includes all persons émployed.by the law firm, and the |
law firm is responsible for the acts and omissions of such persons -
when they are pr_were acting in the course and 5cqpe of theif
employmeth |

2. The term "Plaintiffs"™ means David Bailey, Dan Petrosky

‘and Beh Beard.

3. The term "Defendants" means James F. Scherr; Noel Gage and
Gaéé, Bgach & Ager. o
4.'V“Contfa¢t” means the gbnt:écts for legai_répreSéntation
entered into'betweeh éach'of the Plaintiffs'herein.and James‘F;
Scherr. | | |
5. The term. l‘.proximate qéuse“_méans that cause_which, in a
nqturél and,continuogs sequénce[.produces an evgnt,gand witﬁdﬁé.

which caﬁse such event would not have occurred. In order to'beldl

proximate cause, the act or omission complained of must be such

that an attorney or law firm using' ordinaryVVcare' would havg'
foreseen that the event or some similar event, might reasorably

result therefrom. Thgre may be more than one proximate cause of an

' CHARGE OF THE COURT (B18-2.538) ' ' Page 4
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INSTRUCTIONS

1. You.arg instructed that the Trelationship between an
attorney and his client is a fiduciary relationship. The lawyer'é
dealings with.his or hér client requires the utmost good faith, the
mqst bﬁen candor, fhe coﬁplete absence of deceit or coﬁcealment and
absolute honesty so that the lawyer’s business with the client'Cah_
be scrutinized Jjust as .betweeh -a trustee and his or her |
beneficiary. Further, a lawyer engaging in the practicé of law and

contracting to repreéeht a client as a lawyer, impliedly represents

that he or she possesses the requisite degree of'skill, 1earning;

and ability necessary to practice the [profession which 6thers
similarly situated ordinarily'possess; willrexercise'reasonable and
ordihafy éare and diligence in applying the skill and knowledge at
hand. You ére instructed that every act of every employee,‘on
behalf of or in the name of the professional corporation if doné
within the scope of his authdrity, is in law the act of that
préfessibnal-corporation. Now, bearing in mind the foregoing, and
any other instructions that may be given by the_Court, or under its
direction 6n, in connecﬁion withc the _questidns _heréinafter.

submitted, please answer the following questions.

CHARGE OF THE COURT (B18-2.538) . ) T Page 5
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QUESTION NUMBER ONE:

Did the defendants breach the fiduciary duty betwegn_ an
attorney and a client in their‘representétion of Plaintiffs, and
wés such breach, if any, a_prbximate cause of'damages to thé
plaintiffs? ' | | | |

o Definition[instruction: You are instructed that an atforney
client relationship existed between Defendanté and PlaintiffS';nd
that the Deféndants 6Qed a fidﬁciary duty to Piaintiffs; The term
“FIDUCiARX DUTY" means a duty of utmost éaod faith,'ldyalty, trust,
and confidence, requiring absolute and perfect.candor, openness,
fairness, intégrity, hohesty, and the absence of ahy conéealment or
deceptioh 'in matters which .are material to the client’s
representation. ‘As_a- fiduCia?y, an attorney is obligated to place
the interest of his client above the attorney’s own interest. The
burden is on the attorney to. show that his actions in relation to

his client are fair, were for adequate consideration and were

 rgasonab1e in light of all of the.attending circumstances, and that

the attorney has made reasonable use of the confidence placed in
him. -

The fiduciary felationship begins when the attbrhey:client,

.relatibnship is established. 1In this case, that relatibnship

between Plaintiffs and Defendants Scherr and Gage began upon the

date that ééch of the Plaintiffs_signed.q éontingency fee.conﬁract

with Mr. Scherr; and not before. ' .
Answer “Yes® or *“No" for each of the foilowing in the

corresponding blanks:

CHARGE OF THE COURT (B18-2.538)
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A. For events occurring at any time between the formation of
the attorney client relationship and January 21, 1994:
: . : _ 2

D.e_fendaht '~ Dpefendant Defendant
J. Scherr . GB&A Noel Gage

A D. Baiiey -. XQ& ' _ ._X_Eé. _\ﬁé .
~ B. B. Beard _\{E_S | —Y—E_—S— .I , -iE—S
" C. D. Peters;ky _ l_E_S | ' ——\E’——S E

|

B.  For events occurring between January 21, 1992 and January 34
1994:

- Defendant Defendant Defendant
J. Scherr GB&A - Noel Gage

| .A.._"D. Baiievy_' ' ] ES o ' ]‘ES | | Y‘ES .
B. B. Beard YEsS - r'ES YE’,-S '
C. D. Eetxosky { E S - YES YE§ |

If you have answered “Yes" as to any defendant then answer:

!

-qu"estion nu.mber' two as to that defendant for Whoin youl answer "Yes"

N

j

CHARGE OF THE COURT (B18-2.538) . Page 7
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l o QUESTION NUMBER TWO

- o pid James Scherr, Gage, Beéch & A_ger. or Noel Gage act
.J'..ntentionally in breaching the fi'duci.ary duty between attbrne‘y and

l | client in their-répresenﬁaﬁion of Plaintiffs? . |

- | '"INTEI:ITIONALLY" m'eans ill will or bad or evil motive or such

I | B gross indifference to. the rights of another as amounts to a willful

| l . or wanton act done intentionally and withoui-:_ just cause or excuse.

I-' - Defendant - 'Defén;iant ' Defendant
_ _ J. Scherr -~ =~ GB&A Ncel Gage

I A. D.-:B'ailey- ' __\@ - YeS _ YES

"~ B. B. Beard {Es YES YES

I Cc. D. Petrosky _& o \{ES | Y@_ i

|

1

B

]

B

1

1

1

s

I

I CHARGE OF THE COURT (B18-2.538) - _ ' Puge 8
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OUESTION NUMBER THREE

Did any of the Defendants commit fraud against any of the

.~ Plaintiffs?

Fraud occurs when —-—

a. A party make a misrepresentation of material
fact; and

b. the misrepresentatiOn is made with the
knowledge of its falsity or made recklessly
Without any knowledge of the truth, and as a
positive assertlon, and :

c. the~ misrepresentation ' is made with thé

: intention that it should be acted on by the

other party; and, :

d. the other party acts in reliance on the
misrepresentation and thereby suffers injury.

*“Misrepresentation” means a false stateﬁent of fact.

“A material fact” is any fact which a reasonable person,

under the same or similar circumstances, would attach

importance to in'determining his/her course of conduct or'

CHARGE OF THE COURT (B18-2.538)

action.”
Answer: “Yes" or “No" for each of the following. in the-
‘corresponding blanks.
A. For events ocdurring_at any time between Januéry'21, 1990
 and January 21, '1994:
Defendant Defendant Defendant
_ _ : J. Scherr GB&A ' Noél Gage
A. D. Bailey {ES ' L YES
B. B. Beard |. ES j___ YES
c. D. Petrosky YES YES _E_
.Page9




B. For events occurring at ahy tinie befbre Jariuary 21, 1990:

Defendant Defendant De.fendantv
-J. Scherr GB&A Noel Gage

_'A.- D. Bailey NO _ _ NO | NO

B. B. Beard NoO . | l\_)O ', NO
c. D. Petrosky Mo No- NO:

If you have answered "yes" as to any defendant in this
que'stio_n, then answer question number 4 as to that défendant for

whom you answered "'yes" in this question.

CHARGE OF THE COURT (818-2.538) -« * ) T - Page 10




Qunsmxon NUHBER-EOUR_
Did . Noel Gage, Gage, Beach & Ager or James Scherr act
intentionally in’committing fraﬁd as agqinst_thpse plaintiffs fér
whom'ybu»anSWered yes in7que$tion'number 3?7
"IN?ENTIONALLY“ ﬁeans i1l will or bad or evil motive or such

gross indifference to the rights of another as amounts to a willful

or wanton act done intentionally and without just cause or excﬁSé’;

" pefendant Defendant Defendant

- J.. Scherr GB&A Noel Gage
A. D. Bailey ‘
B. B. Beard
C.-D. Petrosky
CHARGE OF THE COURT (B18-2,538) : ) - ' page 11
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QUESTION NUMBER FIVE

What sum of monéy, if any, are the persons listed below,. if

any, entitled to receive from the $306,500.00 recovered in

- settlements with Travelers Insurance,- T.E.I.A. Insurance, Home'

Insurance and Commercial Union Insurance.

~ Answer: Ben Beard _ 3’7{0‘0’0

1Y

David Bailey 3"/}0‘0‘0 ‘

‘Dan Petrosky 3"/,0’3'0

s’

CHARGE OF THE COURT (B18-2.538) o ' _ o page 12



QUESTION NUMBER SIX .

o~ —_
; . . .

Dpid Ben Beard commit fraud against any of the fo6llowing
.persons?

Fraud occurs when --

a. A party make a misrepresentation of material
facﬁ; and

b. the misrepresentation is made with the
knowledge of its falsity or made recklessly
Without any knowledge of the truth, and as a
positive assertion; and , :

c. the . misrepresentation is made with the

"~ intention that it should be acted on by

The other party; and,

d. the other party acts in reliance on the
misrepresentation and thereby suffers

injury. _ . _ '
'“Misrepfesentdtion' means"a false statement of fact.
“A material fact' is any fact which a reasonable pefson,
under the same or similar circumstandes, would attach
importance to in determining'his/her course of conduct or

action.”

/

- Answer: “Yes” or “Neo” for each of the following in the

V cdrresponding blanks.

A. James F. Scherr bv/z>'
B. Gage, Beach & Agef No
C. Noel A. Gage : . NO:

If you have answered question Number Six 'Yes”,land only. in

that event, then-answer question number seven.-

CHARGE OF THE COURT (B18-2.538) . page 13
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QUESTION NUMBER SEVEN
What sum of money, if any, would fairly and reasonably_ 
compensate Defendants James F. Scherr, Gage, Beach & Ager, and Noel

A. Gage for the fraud.committed against them by-Ben Beard?

Ansver in dollars and cents for damages, if any.

A. James F. Scherr $
B. Noel A. Gage S
C. Gage, Beach, & Ager $
CHARGE OF THE COURT (B18-2.538) - . ' Page 14




- | | QUESTION No. _ 8
Do you find that any of those persons named below waived any

further recovery in connection with the TEIA/Travelers settlements
J.n the underly:.ng case?

"Waiver" is the intentional surrender of a known rlght or
intentional conduct inconsistent with claiming the right.

Answer "Yes" or "No" with respect to each of the follow1ng'

Ben Beard | | YES
David Bailey YES
‘Dan Petrosky YE$ - ’

}

. L - . : : - .
. . . . . P
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" - aueston_ 7
Did BEN BEARD, DAVID BAILEY and/or DAN PETROSKY fail to 'comp1y with the 6ohtingency fee

agreement?

* Answer *Yes® or "No*;

NO
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Question /D
Did JAMES F. SCHERR and/or Noel Gage perforh*g compensable work for BEN BEARD, DAVID
BAILEY andor DAN PETROSKY? ' |

One party performs compensable work' if valuable services are rendered or
materials fumished for ancther party who knowingly accepts and uses them and if the

party accepting them should know that the performing party expects to be paid for the
- work, _ - .

Answer "Yes® or "No*:

YES




.

guestion /[
What sum of money, if paid now in cash, would fairly and
reasonably compensate James F. Scherr for his damages, if any° |

COn51der the follow1ng elements of damages, if any, and none

other.
Attorneys’ fees.

Answer in dollars and cents for damages, if any.

AﬁSWER:'A _' o)

oo




questIoN _ /2~
What sum of money, if paid now in cash,,would‘féirly and
reasbnablg compensate James F. Scherr for his damages, if any?
A considér'the.folloWing elements of damages, if any, and none:
other. . |
| Expenses.

Ansver in dollars and cents for damages; if any.

- ANSWER: O | B ’
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quesTion /S

What sum of mdney, if paid now in cash, would fairly and

- reasonably compensate Noel Gage for his damages, if any?

Consider the following elements of damages, if any, and none.
other.
Attorneys’ fees.

Answer in dollars and cents for damages, if any.

ANSWER: _'<f>
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After retiring to the jury room,. you will select your own

presidihg juror. The first thing the presiding juror will do is

have this cpmplete charge read aloud and then you will deliberate
upon your answers to the questions asked. |

It is the dufy of,the presiding jurori

1. To preside dﬁring your-aelibefations;'

S 2. To see that your deliberations aré conducted in an
orderly manner  and in accbrdance,with'the instructions in this
charge. | - |

3. To write out and hand to the bailiff any
comhunication concerning the case wﬁich you desire to h&ve
delivéred to the judge;

4. To vote on,theiquestions;

5. o write your answers to the questions in the spaces
provided;tand | |

6. To certify to. your verdict and to obtain the
Signatures'of all the jurors who agree with the verdict, no one has

any aﬁthority‘to communicate with you except the bailiff of this .

‘Court or Judge of this court. If_You_want to communicate with the

Court, explain what you want in writing and. deliver your message,

* signed by your presiding juror; to the bailiff. He will'deliver it -

to the Court. Do not orélly explain to the bailiff. You should

not discuss the case with anyone, not even with the other members

- of the jury,_uhless all;of_you are present_andfassembled_in'the

jury, room. Should anyone attempt to talk to you about the e
before the verdict is returned, whether at the courthouse or at

your home, or eisewhere, please ipform the Court at once.

CHARGE OF THE COURT (B18-2.538) - ' page &
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When you have answered all of the questions which you are
required to answer under the instructions of the Court, and yoﬁr

presiding juror placed your answers in spaces provided abd

'obtalned the 51gnatures, you will adv1se the ba111ff at the door of

the jury room that you have reached a verdlct and then you will

return into Court with your verdict.

. Signed this day of ______., 19,

JUDGE GREG ABBOTT

CERTIFICATE
We, the Jury have answered the above and foregolng
Questlons as herein 1nd1cated and herewith return same into Court
as our verdict.

PRESIDING JUROR
(IF UNANIMOUS)

(To be signed by those rendering the verdlct if not unanlmous)

TZO.WIok — NO _ - o -,
ElRue —NO o

. CHARGE OF THE COURT (B18-2.538) *© ' ' page €F
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EXHIBIT NO..24

FULL AND FINAL RELEASE M. KUHLMANN

In consideration of the payment of the total sum of
75,000, the payment of which is specified below, and other
nsideration as defined and set out below, Plaintiffs Ben Beard,
vid Bailey and Dan Petrosky (hereinafter "Payees”") do hereby
lease and forever discharge James F. Scherr, Noel A. Gage,
ge, Beach & Ager, Home Insurance Company, Coregis Insurance

mpany (hereinafter "Payors”) and their attorneys of record from

'y consequence arising out of James F. Scherr and Noel A.

ges's representation of Payees in the underlying lawsuit styled

odes v. American General Insurance Co., et al, Cause No. 88-

107 in El1 Paso County, Texas.
IT IS UNDERSTOOD AND AGREED that the parties and their
yunsel specifically contract and agree as follows:

That the sum of $675,000 will be paid by the Defendants to
the Plaintiffs in full and final settlement of the claims
contained in the lawsuit styled Beard v. Scherr, et al,
Cause No. 94-03110, filed in Houston, Harris County, Texas;
These monies will be paid by the Defendants as- follows:

The monies currently on deposit with the Court's
registry will be released in their entirety to Plain-
tiffs (this amount consists of three hundred seventy
thousand dollars and NO/100 ($370,000) from various
settlements reached in Cause No. 88-7707, styled Rhodes
v. American General Insurance Co., et al. The interest
accrued on these monies will constitute a shared credit
toward the monies to be paid by the Defendants, which
credit shall be shared equally by James F. Scherr and
the Gage Defendants (specifically, Noel A. Gage and
Gage, Beach & Ager). The Registry funds will be )
released in two separate drafts, one for $370,000 to
the Plaintiffs and the law firm of Jones & Georges,
P.C., and one for the total amount of interest earned
on these monies which will be paid to James F. Scherr
and Noel A, Gage.;

Home Insurance Company, the professional liability

1
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carrier for James F. Scherr, will pay $50,000'to the
Plaintiffs and the law firm of Jones & Georges, P.C. on
or before November 30, 1995;

James F. Scherr will pay to the Plaintiffs and the law
firm of Jones & Georges, P.C. the amount of $117,500,
payable on or before November 1, 1995. This amount has
been paid and payment confirmed as of the date of
signing this Release;

Noel A. Gage will pay to the Plaintiffs and the law
firm of Jones & Georges, P.C. the amount of $137,500 on
or before November 1, 1995,

The parties herein agree that Plaintiffs will amend their
Seventh Amended Original Petition to include claims of
negligence and mental anguish and will withdraw any and all
claims of breach of fiduciary duty and fraud as against all

Defendants.

The contents of this Release shall remain confidential to
the extent that they have not previously been released.
Specifically, there shall be no release to any person,
entity or organization of the amount of said settlement.
Additionally, all counsel of record and parties to this
lawsuit agree to decline interviews with any media organiza-
tion or member of the press.

James F. Scherr agrees to indemnify and hold harmless
Plaintiffs, their attorneys herein, and/or any of their
agents or representatives for any claims made previously or
brought in the future by Dr. Wilford LaRock, Dr. Joseph
Superville, and/or Dr Walter Rhodes regarding any entitle-
ment that any of those persons may have to any of the monies
referenced above on deposit with the Registry of the Court.

Noel A. Gage and Gage, Beach & Ager agree t¢ dismiss with
prejudice-all claims agalnst Jones & Georges, P.C. and
Marjorie Georges and Luther Jones, individually currently on
file with this Court, and separated from the main cause of
action by Court Order. Furthermore, Noel A. Gage and Gage,
Beach & Ager agree to dismiss with prejudice all counter-
claims against Plaintiffs herein and/or their counsel
currently on file with this Court and separated.-from this
cause of action by Court Order.

James F. Scherr agrees to dismiss with prejudice all third-
party claims against Jones & Georges, P.C. and Marjorie
Georges and Luther Jones, individually currently on file
with this Court, and separated from the main cause of action
by Court Order. Furthermore, James F. Scherr agrees to
dismiss with prejudice all counter-claims against Plaintiffs

2
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and/or their counsel herein currently on file with this
Court and separated from this cause of action by Court

Order.

7. Noel A. Gage, Gage, Beach & Ager, and Gage, Herzfeld & Rubin
agree to not pursue the cause of action known to all parties
herein as "the New York lawsuit." Said lawsuit has been
dismissed from the New York forum in which it was filed on
the grounds of forum non conveniens. Noel A. Gage, Gage,
Beach & Ager, and Gage, Herzfeld & Rubin agree not to refile
this cause of action in Texas or any other forum for any
reason.

8. Each party agrees to be responsible for his own costs of
court incurred in this matter.

9. All copies of the deposition of Renee Wolfe will be returned
to counsel for James F. Scherr, all copies of the deposition
of David Escobar will be returned to counsel for Plaintiffs,
and all copies of the deposition of Robert Schuwerk will
also be returned to counsel for Plaintiffs. Additionally,
all other depositions taken in connection with this cause of
action will remain confidential pursuant to Judge Greg
Abbott's order of confidentiality entered in connection with
these depositions. Said confidentiality order is incorpo-
rated fully herein by reference and recognized as binding by
all parties hereto.

10. Plaintiffs and their counsel of record agree to notify the
State Bar of Texas of their desire to withdraw claims and
grievances previously filed by them and currently pending
against James F. Scherr. It is.-understood by all parties
herein that such notification may not result in a dismissal
of said claims and grievances, as the final decision
regarding such action rests with the State Bar Grievance
Committee. Plaintiffs and their counsel agree to provide
James F. Scherr with a copy of their written notification to
be submitted to the State Bar on or before November 3, 1995.

IT IS FURTHER UNDERSTOOD AND AGREED that the payment of
qonsideration as outlined akove by said Payors is not to be
construed as an admission of liability on the part of said
Payors, but that said payment is in compromise and settlement of

P%yees' claims, which are not admitted, but are denied and

disputed by said Payors, and that this Release 1s being given by



i

4
i

Payees voluntarily and i1s not based upon any representations of
any kind made by Payors or their representatives as to the
merits, legal 1liability or value of Payees' claims or any other
matter relating thereto, and in making this settlement said
Payees rely wholly upon their own judgment, belief and knowledge
of their rights, after being advised about them by their
attorneys.

IT IS FURTHER UNDERSTOOD AND AGREED that the settlement
proceeds paid by Scherr, Gage, and Gage, Beach'& Ager herein are
in response to Plaintiffs’' claims for mental anguish.

IT 1S FURTHER UNDERSTCOD AND AGREED that in consideration
for the execution of this Full and Final Release all claims and
counter-élaims encompassed in Cause No. 94-03110 are hereby
dismissed with prejudice and a formal Motion and Order to that
effect shall be executed by all parties herein and entered by fhe

Court on or before November 1, 1995.

Signed and agreed to by all counsel of record on this the

25th day of October.

//

S e, it :
1E GEORGES, coun for Plaintiffs

— FEA

X fONES’E?éunsel for Plaintiffs

. ARSON GRI ounsel for Plaintiffs
;{/,Eﬁﬁ;HﬁDGIiE:jEBﬁnsel for James F. Scherr

4
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PHIE‘ﬂERNER, counsel for Gage, Beach & Ager

Finegd L Fwid

TERESA FORD, counsel for Noel A. Gage




the

OCT 25 /85 12:B7PM HCHHANN WERERR TRLEE p.2s3

o wvieuain WLLNIGP +»v ATTY. GEORGES doo17002

STATE OF TEIAS
COUNTY OF BL PASO

BEXCRE MB, the undsrsigned authority, on thim day personally
peared Esn Baarxd and in all other capacitles, known to ma to be
ths parcson whosa nama is esubscrlbed to the foregoing instzumant,
and acknowledged Lo me that ks executed ctha same for the purposes
and ccasidaraticn tharein exprasssd 2nd in the orpacities thersin

stated, spocifically, that he fully zead and understesd thg
document in Lt entixery.

SWORN TO ARD S8UBBCRIRED TO BEFORE MR by Ban Beard on this ths
‘242 day of Octobar, 1955.

CAVID BALLNY

BTATE OF TEXA3 §
¥
COUNTY OF BL PASD 5

e

BEFORB ME, the undersigned authority; on this day perscnally
3ppesared David Rniley angd in all other capacitles, known to. me &0
be the person whose name 3 sudsczlbed to the foregoing instzument,
and acknowledged to me that ha exscuted the same for the purpoass

and considezation thsrein sxpressed and in ths capaucities thersin

atatad, spacifically, that he fully zead and understood ths
document in its sntirety.

§WORM TO AND SUSSCRIBED TO BEEFORXE ME by David Bailey on this
d‘? Of OCtob‘r' _1595; ’
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STATE OF TRIOA
COUNIY 0P RL pano

BEFORE ME, the undersignsd authoriry, on this day parsonally

appeaxed Dan Pe and in a!l othar capacicignm, to we to

be the peraon whose name ia subscribed to tha foregoing instrunrant,

and ackaowledged to ma tRat be sxecuted the same for the ven

and ocmeideraticn thevein axpreessd and in tha Ckpacitiss theyelin

stated, epscifically, chat be fully reed ondg wrdexratood the
E in ite sntizety.

. T0 AND BUEECRIBED TO RIFORE ME by Dan Petroaky on this
the day of October, 1395,
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BEN BEARD
STATE OF TRXAS :
. COUNTY OF EL PASO 5

BRFORE ME, the undersigned authority, on this day persomally
aﬁpeared Ben Beard and in all ochar capacitias, known to me to be
the person whose nama ie subscribed to tha foregoing instruwent,
and acknowladged to me that Ne exacuted the sama for the purposesa
and conglderation chareir exprassed and in the capacities thaearein

atated, specificslly, that he fully read and understood the
document in ite entirety. ‘

SWORN TO AND SUBSCRIBED TO BEFORE ME by Ben Beard on this the
day of October, 1995,

WOTAEY PURCYC W 08 YoR THE
STATE QP TEXAS

RAVIZ

STATE OF TEXAS

BEFCRE ME, the underaigned authority, on thias day psrssnally
sppeared David Bailey and in all other cipacitles, knowpn o ms to
ke the person whose name i» subscribed to the foregoing instrument,

.nnd acknowledged to me that he exscuted the same for the purposes

and cons{daration therein expressad and in thea capacities thsrein

stacad, specifically, cthat hs fully read snd underatascd the
document in its entiraty. - :

ORN TO AND SUBSCRIBED TQO BBFORE ME by David Balley on this
the _ﬁti\dly of Corober, 199%.

- MNeve~Ren,
OB R T ST G R
BERYL ). H&L 1§
MY COMMISSION DXPIALS
Mey 21, 1008
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Cause No. 94-03110
Beard, et al -v. Bcherr, et al
Houston, Harris County, Texas

AGREED MOTION FOR DISMISSAL
TO THE HONORABLE JUDGE OF SAID COURT:

COME NOW, Plaintiffs Ben Beard, David Bailey and Dan
Petrosky, and Defendants James F. Scherr, Noel A. Gage and Gage,
Beach & Ager and submit this their Agreed Motion for Dismissal in
the above entitled and numbered cause and in support thereof
would show unto the Court the following:

I.

All claims and causes of action in this matter have been
fully and finally compromised. Therefore, all parties to this
cause agree to dismiss all claims and counter-claims with
prejudice, as no party wishes to pursue any claim encompassed in
the instant case.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs and Defendants
herein respectfully request that the Court dismiss with prejudice

all claims and counter-claims encompassed by this cause of

"action, and further, that each party be responsible for their own

costs of court incurred herein.



Respectfully Submitted,

JONES & GEORGES, P.C.

Mgdrjorie Geor
State Bar No:
Luther Jones
State Bar No: 10928000
303 Texas Avenue, Suite 800
El Paso, Texas 79901
915/534-0040
915/534~-0055 (fax)

453075

COUNSEL FOR PLAINTIFFS BEN BEARD,
DAN PETROSKY AND DAVID BAILEY

HUDGINS, HUDGINS & WARRICK

ESaaN

D

¥
T -

By:
¢ Donald M. Hudgins _
State Bar No: 10149000
24 Greenway Plaza, Suite 1007
Houston, Texas 77046
713/623-2550
713/623-2793 (fax)

COUNSEL FOR DEFENDANT
JAMES F. SCHERR

ONSTAD, KAISER & FONTAINE

. Y VTS
nald Wilhelm fthﬁg

State Bar No: _914[ 2

1350 Post Oak Blvd., Suite 700
Houston, Texas 77056

By:

e
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COUNSEL FOR DEFENDANT
JAMES F. SCHERR

HOHMANN, ER & TAUBE, L.L.P.

PhiliEgWérner

StateBar No: 21190200

1300 Post Oak Blvd., Suite 700
Houston, Texas 77056
713/961-3541

713/961-3542 (fax)

COUNSEL FOR DEFENDANT
GAGE, BEACH & AGER

HOHMANN, WERNER & TAUBE, L.L.P.

By:
Teresa I. Ford
State Bar No: 00784069
"1300 Post Oak Blvd., Suite 700
Houston, Texas 77056
713/961-3541 )
713/961-3542 (fax)

COUNSEL FOR DEFENDAN
NOEL A. GAGE .



l_ Cause No. 94-03110
{ Beard, et al v. Scherr, et al
Houston, Harris County, Texas

AGREED ORDER OF DISMISSAL

Came on to be heard on this the 25th day of October
Plaintiffs' and Defendants' Agreed Motion for Dismissal in the
- above étyled and numbéred cause. The Court, after considering
said Motion, is of the opinion that it is meritorious and should

be in all things GRANTED. It is, therefore,

i

i

i

I ORDPERED that all claims and counter-claims encompassed in
the above-styled and numbered lawsuit are hereby'dismissed with

I prejudice and the parties' Agreed Motion for Dismissal is in all

l things GRANTED. All relief not specifically granted herein is

denied.

igned on this the 25th day of Octgber, 1995.
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APPROVED AS TO FORM AND CONTENT:

JONES & GEORGES, P.C.

Marjorie Georg
State Bar No: 21453075
Luther Jones

State Bar No: 10928000
303 Texas Avenue, Suite 800
El Paso, Texas 79901
915/534-0040

915/534-0055 (fax)

COUNSEL FOR PLAiNTIFFS BEN BEARD,
DAN PETROSKY AND DAVID BAILEY

HUDGINS, HUDGINS & WARRICK

By: —

Donald N. HUDG
State B No: 49000
24 Greenway Pl , Suite 1007

Houston, Texas 77046
713/623-2550
713/623-2793 (fax)

COUNSEL FOR DEFENDANT
JAMES F. SCHERR

ONSTAD, KAIS & FONTAINE

By: W % Mam/fr'

. Dohald Wilbelm
State Bar No:
1350 Post Oak Blvd., Suite 700
Houston, Texas 77056

COUNSEL FOR DEFENDANT
JAMES F. SCHERR
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HOHMANN, ER & TAUBE, L.L.P.

By:

Phiidjlip WERNER
StAtje Bar No: 21190200

1300“Post Oak Blvd., Suite 700
Houston, Texas 77056
713/961-3541

713/961-3542 (fax)

COUNSEL FOR DEFENDANT
GAGE, BEACH & AGER

HOHMANN, WERNER & TAUBE, L.L.P.

By: (f?ﬁ&i&iﬂ—\Jz kiszdl

TERESA I. Ford

State Bar No: 00784069
1300 Post 0Oak Blvd., Suite 700
Houston, Texas 77056
713/961-3541
713/961-3542 (fax)

COUNSEL FOR DEFENDANT
NOEL A. GAGE



